UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

5-4-2017

State v. O Appellant's Brief Dckt. 44696

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. O Appellant's Brief Dckt. 44696" (2017). Not Reported. 3769.
https://digitalcommons.law.uidaho.edu/not_reported/3769

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ABDALLA PILI O, JR,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44696
ADA COUNTY NO. CR-FE-2016-8747

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, twenty-six-year-old Abdalla Pili O, Jr., pleaded
guilty to felony possession of a controlled substance. The district court imposed a
unified sentence of seven years, with two years fixed, and retained jurisdiction. On
appeal, Mr. O asserts the district court abused its discretion when it retained jurisdiction
over him, rather than place him on probation.
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Statement of the Facts & Course of Proceedings
Boise Police Department officers responded to a reported possible theft in
(See Presentence Report (hereinafter, PSI), p.3.)1

progress at a Walmart store.

Dispatch had advised that a male adult, later identified as Mr. O, was seen on
surveillance cameras concealing clothing under his personal clothes. (PSI, pp.3-4.)
The officers contacted Mr. O, who had been detained by Walmart loss prevention staff.
(PSI, p.4.) A search of his person produced a small soft black case with three baggies
inside. (PSI, p.4.) Two of the baggies contained residue that tested positive for heroin,
while

the

third

contained

a

crystalline

substance

that

tested

positive

for

methamphetamine. (PSI, p.4.) Mr. O also had a financial transaction card in the name
of “Zachary S. Thomas” on his person. (See PSI, p.4.)
Mr. O was found to have an outstanding misdemeanor warrant for a probation
violation and an outstanding felony warrant for failure to appear. (PSI, p.4.) He was
read his Miranda rights and stated he understood.

(PSI, p.4.)

Mr. O denied any

wrongdoing and stated an unidentified female was paying for the clothing because he
was homeless. (PSI, p.4.) He stated he found the transaction card near a nightclub.
(PSI, p.4.)
An officer contacted a female adult who was found to be waiting for Mr. O. (PSI,
p.4.) The officers determined she had Mr. O’s backpack in her possession, and the
backpack was turned over to the officers. (PSI, p.4.) An officer conducted an inventory
search of the backpack, and found drug paraphernalia and pills, including a pill

1

All citations to the PSI refer to the 168-page PDF version of the Presentence Report
and attachments.
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identified as Clonazepam, a controlled substance. (PSI, p.4.) Mr. O was later booked
into the Ada County Jail. (PSI, p.4.)
The State charged Mr. O by Information with one count of burglary, felony,
I.C. § 18-1401, two counts of possession of a controlled substance, felony, I.C. § 372732(c), and one count of grand theft by possession of stolen property, felony,
I.C. §§18-2403(4), 18-2407(1), and 18-2409. (R., pp.58-59.)
Pursuant to a plea agreement, Mr. O agreed to plead guilty to one count of felony
possession of a controlled substance. (R., pp.62-69.) The remaining counts would be
dismissed.

(See R., p.65; Tr., Oct. 17, 2016, p.5, Ls.6-23.)

The State agreed to

recommend a unified sentence of seven years, with two years fixed, with the district
court retaining jurisdiction. (See R., p.62; Tr., Oct. 17, 2016, p.5, L.6 – p.6, L.2.) Mr. O
would be free to argue for a different sentence. (R., p.62.) The district court accepted
Mr. O’s guilty plea. (R., p.62.)
At the sentencing hearing, the State recommended the district court impose a
unified sentence of seven years, with two years fixed, and retain jurisdiction.
(Tr., Jan. 19, 2017, p.6, Ls.15-19.) Mr. O recommended the district court place him on
probation. (Tr., Jan. 19, 2017, p.9, L.20 – p.10, L.12.) The district court imposed a
unified sentence of seven years, with two years fixed, and retained jurisdiction.2
(R., pp.76-78.)

2

It seems Mr. O is now participating in a “rider” at the Correctional Alternative
Placement Program. See IDOC Offender Search, Results for IDOC Number 121748,
https://www.idoc.idaho.gov/content/prisons/offender_search (last visited May 2, 2017).
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Mr. O filed a Notice of Appeal timely from the district court’s Judgment of
Conviction and Order Retaining Jurisdiction. (R., pp.73-75; see R., pp.80-83 (Amended
Notice of Appeal).)

ISSUE
Did the district court abuse its discretion when it retained jurisdiction over Mr. O, rather
than place him on probation?

ARGUMENT
The District Court Abused Its Discretion When It Retained Jurisdiction Over Mr. O,
Rather Than Place Him On Probation
Mr. O asserts the district court abused its discretion when it retained jurisdiction
over him, rather than place him on probation. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. O does not allege that his
sentence exceeds the statutory maximum. Accordingly, in order to show an abuse of
discretion, Mr. O must show that in light of the governing criteria, the sentence was
excessive considering any view of the facts. Id. (citing State v. Broadhead, 120 Idaho
141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385 (1992)).
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The governing criteria or objectives of criminal punishment are:

(1) protection of

society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Mr. O had a difficult childhood. Although he described his childhood as “pretty
good,” his grandparents largely raised him because his father was in prison most of his
childhood and his mother “was in and out of my life.” (See PSI, p.10.) He lived with his
father when he was about twelve to fifteen years old, and then went back to his
grandparents when his father was locked up again. (See PSI, p.10.) Around that time,
his mother was hospitalized from a stroke. (PSI, p.10.) When Mr. O was fifteen years
old, his mother passed away. (PSI, p.10.) Mr. O wrote he “[f]elt my life died when she
died.” (PSI, p.10.) His grandparents were torn from the death of his mother, and split
up. (PSI, p.10.) Mr. O reported he began doing poorly in school afterwards, and he
dropped out of high school after the 11th grade. (PSI, p.10.) He stated his mother
“meant everything to me,” and asserted her death still affects him. (PSI, p.10.)
Mr. O reported he had feelings of depression, which he attributed to his mother’s
death. (PSI, pp.10, 16.) Ada County Jail medical reports indicated he self-reported a
suicide attempt in the weeks before his arrest in the instant case. (See PSI, p.16.)
Mr. O’s father stated Mr. O began using drugs after his mother’s death and used
drugs to escape his depression. (PSI, p.17.) Mr. O’s GAIN-I Recommendation and
Referral Summary, based on his self-reporting, diagnosed him with “Cannabis Use
Disorder, Mild – In a Controlled Environment,” and “Opioid Use Disorder, Moderate – In
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a Controlled Environment.” (PSI, p.26.) Mr. O reported having used alcohol, marijuana,
mushrooms, cocaine, prescription opiates, heroin, and methamphetamine. (PSI, pp.1617.) He reported heroin was his drug of choice, because he forgot about his problems
while using it. (PSI, p.17.) Mr. O stated he recently had been injecting about $80.00 of
heroin per day, and using about $10.00 of methamphetamine a day because it helped
him “function” while being a heroin addict. (PSI, p.17.)
Mr. O reported that, as of the time of the instant offense, he had been working
“on and off” for a fencing and moving company for about four years. (PSI, p.15.) An
employee with the fencing and moving company stated Mr. O had worked for him as a
driver and mover on an “on and off” basis for about three years. (See PSI, p.15.) He
stated Mr. O was a good employee and worked hard, but indicated Mr. O’s legal
problems began to affect the company which caused issues. (PSI, p.15.) The company
employee asserted that if he and Mr. O did not have “issues,” then he could
contemplate rehiring Mr. O. (PSI, p.15.)
While Mr. O dropped out of high school due to his mother’s death and other
aspects of his difficult childhood, he indicated he would like to obtain his GED. (PSI,
p.13.) At the sentencing hearing, Mr. O told the district court, “I just ask that if you can
give me a chance on probation, so I can use resources they provide and better educate
myself and learn skills to build a better future for me and my kids.” (Tr., Dec. 5, 2016,
p.10, Ls.8-11.)
In light of the above information, Mr. O asserts the district court abused its
discretion when it retained jurisdiction over him, rather than place him on probation.
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CONCLUSION
For the above reasons, Mr. O respectfully requests that this Court reverse the
decision of the district court to retain jurisdiction.
DATED this 4th day of May, 2017.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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